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OUR NATIONAL FENCES 

BY HUNTINGTON WILSON 



"When a chemist lias a problem to solve lie must be secure 
in his laboratory from outside interruption, and he must 
know what he is putting into his test-tube. If the American 
nation is to solve the problem of making its national and 
individual life worthy and satisfactory, it should first safe- 
guard itself from outside interruption. This is to be done 
by adequate national defenses, by an enlightened diplomacy, 
by a politic attitude toward foreigners, and by sagacity in 
its external relations. It should find out scientifically who 
is here and who is coming here. We should know what we 
are putting into this country as the world's great racial test- 
tube. As a race we shall reap what we have sown. Our 
farmers are advised to have care in the selection of seeds 
and to cultivate the soil with diligence. Our greatest enter- 
prise is the growing of a good nation. If this enterprise 
fail, what matter all the others? Is it not then urgent that 
we fence the field of which a nation is the crop ; that by care- 
ful immigration regulation we select the seed, and then culti- 
vate it with a little more ethical education and a little more 
conscientious press? 

Any one consciously interested in the national defense 
and in American diplomacy may dismiss both with the re- 
mark that it is a public fact that the one has been the object 
of almost criminal neglect, while the other has at times been 
left exposed to be driven a zigzag course by political parti- 
sans unschooled in the statesmanship of world politics. The 
same is true in regard to our geographically external rela- 
tions in contradistinction to our diplomatic relations. In 
Panama and the Philippines have been patiently built monu- 
ments to American genius as it works when undisturbed by 
competition, partisanship, and jealousies ; but we now hear, 
for instance, of brusque changes of Philippine policy against 
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the mature judgment of the architects of the honorable 
regime in those islands. One might expect that the very 
indifference of the public to our diplomatic and external 
concerns would keep them in a steady course, at least one 
class of national interests unaffected by the gyrations of 
domestic politics. But we are not permitted to enjoy any 
such advantage. 

As to relations with foreigners, we have still neglected to 
provide for the enforcement of their rights and for the re- 
dress of their grievances in cases arising through acts of 
different States of the Union in violation of treaties or of 
international law. More than this, when a State legislature 
decides to pass laws affecting foreigners, even when the aim 
of such laws is quite legitimate, there is often a fatal ten- 
dency to adopt the most offensive method. Indeed, in immi- 
gration legislation, even the Congress has not been free from 
the same tendency. 

If we consider the perennial question of Oriental immigra- 
tion and the allied question of land ownership on a large 
scale by foreigners who do not readily assimilate with this 
nation, but tend as groups to become imperia in imperio, we 
shall find these questions to be general ones whose solution 
rests upon broad and sound principles, and need not impinge 
upon the honor or even the vanity of any particular race. 
And yet how difficult have we made these questions ! 

It became necessary to exclude Chinese labor. Our early 
treaties with China (1844 and 1858) are silent on immigra- 
tion. Our treaty of 1868 light-heartedly proclaims " the in- 
herent and inalienable right of man to change his home and 
allegiance, and also the mutual advantage of the free migra- 
tion and emigration of their citizens and subjects respec- 
tively from the one country to the other for purposes of 
curiosity, for trade, or as permanent residents." This 
doubtful generalization seems to obscure the truth that a 
man's right to leave his own house does not carry with it 
the right to enter his neighbor's house. The treaty goes on 
to make provision against forced emigration, evidently to 
prevent an inhuman coolie traffic. It is a pity it could not 
have done this without a generalization which was sure to 
return to plague us and to help cast doubt upon the funda- 
mental right of a nation to say who shall and who shall not 
come within its borders. The same treaty provided for 
favored-nation treatment in respect to travel or residence 
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for the benefit of Chinese visiting or residing in the United 
States. But it gave no clear right of entry, unless the right 
to be justly treated, once within a neighbor's house, carries 
the right to enter it. 

A few years after the adoption of this treaty of 1868 there 
grew up agitation against Chinese labor immigration on the 
Pacific coast, with resulting attempts at State legislation. 
Other results were a national commission, a drastic bill 
vetoed by President Hayes in 1877, and finally the immigra- 
tion treaty of 1880. By this treaty there was stipulated for 
the Government of the United States the right reasonably to 
regulate, limit, or suspend, but not absolutely to prohibit, the 
coming or residence of Chinese laborers. It was especially 
stipulated that Chinese teachers, students, merchants, and 
others should not be affected. A foot-note to the treaty of 
1880, as officially printed in 1913, says, " Amended by vari- 
ous provisions of law prohibiting the admission of Chinese 
laborers to the United States." The reference is to the 
eight or ten acts between 1882 and 1904, which have kept 
continuously in force the prohibition in question. The act 
of 1882 entirely prohibited for ten years Chinese labor 
immigration. In 1888, under President Cleveland, a law 
was passed making the prohibition absolute. Thus for 
twelve years (1882-1894) our legislation was increasingly 
doing, as a unilateral act, more than the treaty proposed, 
and had consequently wounded Chinese susceptibilities. Be- 
cause it made exclusion absolute in terms, it was claimed 
even to violate the treaty itself. If so, it is the same to-day. 
Added to this, the laws and regulations required Chinese 
scholars, merchants, and others of the admitted classes (to 
whom the treaty guaranteed favored-nation treatment) to 
bring certificates from the governments of their residence, 
whether in or outside China. The " sand lot " demonstra- 
tions and other serious trouble on the Pacific coast in opposi- 
tion to the presence of Chinese labor, occurring at intervals 
for many years, had been the excuse for this increasingly 
drastic legislation, and there was finally adopted the Con- 
vention of 1894. Thereby the two Governments agreed 
upon the absolute exclusion of Chinese laborers for ten 
years, and in some other respects brought their treaty re- 
lations more nearly into accord with American legislation. 
China denounced the convention in 1904. The irritating 
course of the whole matter, coupled with a tactless adminis- 
vol. cxcix. — no. 700 25 
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tration of the immigration laws, had aroused ill-feeling, 
which broke in a storm of protest and actually threatened a 
serious boycott of the exports of the United States, the first 
Western Power wbich had built up a great commerce and 
carrying trade to the Chinese Empire. 

This history is a clear example of how a legitimate end, 
like the exclusion of Chinese labor on economic grounds, 
may be attained by quite unnecessarily offensive methods. 
It is an example, too, of the bad habit, peculiar to ourselves, 
of " amending " treaties by legislation. This official mis- 
use of the word " amend " is all too significant. A treaty 
cannot be amended by unilateral action any more than a 
contract can be changed at the will of one party. It re- 
quires diplomatic agreement to amend a treaty and a Fed- 
eral law inconsistent with a treaty at best simply breaks 
the treaty — violates it pro tanto. However our subsequent 
legislation inconsistent with a treaty may disturb the 
treaty's force in our own country, it relieves us not at all 
of our international contract. To give our treaties proper 
dignity we should never try to " amend " them by legis- 
lation. We should rather avoid rash and sweeping treaty 
commitments ; should make our treaties terminable on short 
notice ; and if we do not like them, we should make the best 
of it until we can get rid of them in a manner honorable 
and considerate of other nations. 

Again, when the excessive immigration of low-wage Jap- 
anese labor gave rise to a serious problem, we had incon- 
siderate agitation and grave danger of quite unnecessarily 
harsh legislation, both State and National, and the diplo- 
matic situation was only saved by the adroitness of the 
Executive in consummating the " gentlemen's agreement " 
whereby the Japanese Government voluntarily put a stop 
to the emigration of laborers to America. As usual, the 
American Government had been somewhat embarrassed by 
the thoughtlessly broad stereotyped provisions of older 
treaties. In negotiating the new treaty of 1911 with Japan, 
Mr. Knox, by a brilliant stroke, definitively solved the Japa- 
nese labor immigration question by conventional perpetra- 
tion of the " gentlemen's agreement." This issue was 
happy, but it is appalling to consider the blows that might 
have been dealt the ancient friendship between America 
and Japan if it had been left to the tender mercies of Amer- 
ican legislation. 
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It is now stated in the newspapers that the present Ad- 
ministration is confronted by the problem of an excessive 
Hindu immigration. Because of the low scale of wages of 
the Hindu laborer, this, like Chinese and Japanese labor 
immigration, and, indeed, quite likely labor immigration 
from certain parts of Europe, is against American public 
policy because tending to disturb the wage scale and the 
economic conditions in this country. Therefore, its exclu- 
sion should be squarely placed upon economic grounds. It 
is not the concern of the United States if the wage scale 
is low in a particular part of the world. This Government 
has quite enough to do to safeguard the economic welfare 
of its own citizens. Economic considerations are wholly im- 
personal and cannot by the wildest stretch of the imagina- 
tion impugn the honor, the dignity, or the justifiable 
susceptibilities of any self-respecting people, even if an occa- 
sional Japanese agitator may so far forget his real dignity 
as to ignore this plain fact. We cannot maintain the wage 
scale of American labor and admit particularly cheap for- 
eign labor any more than one can maintain two connected 
reservoirs at different levels. It is physically and econom- 
ically impossible. 

The immigration to the United States which should be 
cut down is that of (a) low- wage labor, which is econom- 
ically detrimental; (b) races which tend to live apart in 
groups and are not easily assimilable to the American na- 
tion in blood, traditions, sympathies, and ideals; (c) those 
of whatever race who are defective or who, even if they 
appear normal themselves, are the seed of multiplying num- 
bers of defective children, to become through disease and 
crime a heavy public charge and a widely vitiating strain 
in the nation. 

Confronted for years and years by this great vital im- 
migration question, we are seemingly on the eve of adopting 
the literacy test, while continuing to tackle with a prayerful 
opportunism each special question like that of the Hindus. 
Even the friends of the literacy test seem to support it with- 
out conviction, and merely because it is perhaps the only 
exclusive law that there is a chance of passing. How can 
the literacy test possibly achieve any of the desired sifting 
of the seed of the future American nation? A criminal who 
can read is more efficiently criminal. The stalwart peasant 
of healthy mind and body, waiting to be awakened by the 
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free opportunity and education of America, the potential 
father of a vigorous strain, is left standing in his field. 
Should we discriminate in favor of those who read, includ- 
ing the cunning, the half-educated, the vicious of foreign 
cities ? 

Before adopting the literacy test, which solves nothing, 
should we not pause and consider whether there cannot be 
devised an economic test, a test of assimilability, a test to 
shut out future defectives? An economic test will solve 
such questions as that of Hindu labor. It happens to be 
a fact that those races which receive the highest wages are 
those which are generally the most assimilable and other- 
wise acceptable as potential American citizens. The eco- 
nomic test would also be efficient from the eugenical view- 
point in that, in a given country, a defective would be 
unlikely to be receiving the highest wage scale of his fellow- 
countrymen. We should take advantage of this natural 
law. 

A sinister impression of the urgency of immigration re- 
striction is made by the manifest indisposition of legislator 
and press fearlessly and scientifically to tackle this great 
question. It is not a party question; it is a national one. 
But it is hard to take it out of the politics of the individual 
legislator. He is afraid of the question. This is wrong, for 
the national interest requires nothing that any one need be 
ashamed of or that any American with a pretense of 
patriotism could defensibly oppose. The chances of an ulti- 
mate scientific solution would be better if there were ap- 
pointed a non-partisan commission, including economists, 
sociologists, biologists, ethnologists, of the highest standing 
and patriotic purpose, representatives of the more important 
races among our citizenship, and authorities on legislation 
and administration, to give thorough study to this prob^ 
lem and to the concatenated one of the distribution of immi- 
grants once arrived here, and then to draft a bill or bills. 

Surely ingenuity can devise a good mode of sifting, 
whether by the economic test or otherwise. The nation has 
the right to insist that its immigrants shall hereafter be at 
least up to the mental, moral, and physical average of the 
dominions from which they come. It should draw them, too, 
chiefly from the peoples best assimilable to itself. Any 
sifting to be effective must be undertaken by our officials in 
the country of origin, and to make this practicable it might 
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be necessary arbitrarily to fix the number of immigrants per 
year at some such figure as three hundred thousand (ap- 
proximately the average net annual increase of foreign born, 
1900-1910, corresponding to immigration minus numbers re- 
turned home). The total to be admitted per year could per- 
haps be allotted in quotas to different countries in a propor- 
tion based upon previous censuses and calculated to insure 
a sufficient homogeneity and preservation of national type. 

In the hope of stimulating efforts to devise an economic 
test instead of the manifestly unsatisfactory literacy test, 
there has been introduced in Congress a bill providing that 

no alien who is dependent for his support upon his own manual labor 
shall be admitted to the United States until he has so supported himself 
in his own country for at least one year and at a wage, paid him only 
in compensation for such manual labor and under bona fide arrangement, 
within thirty per centum of the average scale of wages prevailing in the 
United States for similar labor, for one year prior to the time of his emi- 
gration, and unless he be an alien who is by law otherwise admissible into 
the United States. 

The bill also provides that the percentage of the wage 
scale of the United States may be adjusted from time to 
time to suit conditions. It, of course, transfers the main 
work of examining intended immigrants for the United 
States to the countries of their origin. This is not only 
necessary to efficiency, but has the advantage of saving end- 
less trouble and inconvenience to foreign laborers, twenty 
thousand of whom were sent back on their arrival last year, 
according to a statement of the Secretary of Labor as re- 
ported in the press. In order to make possible the preven- 
tion of illegal immigration, which is so difficult on account 
particularly of our long Canadian and Mexican frontiers, 
it is provided that foreign laborers shall be supplied certifi- 
cates attesting the legality of their admission. No one who 
consults statistics can fail to be appalled at the accelerated 
rate of increase in the number of defectives. With the view 
that the planting of a nation should not ignore ascertained 
scientific facts any more than intelligent agriculture should 
do so, there is included this stipulation: 

No such alien shall be admitted to the United States if either of his 
parents shall have been a habitual drunkard, or engaged in the traffic of 
prostitution, or convicted or imprisoned for a crime involving moral turpi- 
tude or shall have been a public charge through any inheritable moral, 
mental, or physical defect. 
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It will be recalled that two or three years ago there was 
included in an immigration bill before Congress a provision 
that this Government should require certificates of character 
in the case of immigrants from countries whose govern- 
ments issued them. This stipulation was abandoned be- 
cause it was claimed that it might be used to inflict in- 
justice upon certain immigrants liable to persecution in 
their own country. Whether or not this point be well taken, 
it would seem somewhat absurd that, while ostensibly seek- 
ing to exclude criminals, the Government of the United 
States should deny itself the advantage of official informa- 
tion upon the character of foreign immigrants when such 
is forthcoming. The following provision of the new bill ap- 
pears to make available the certificate of character while 
amply safeguarding every interest of any race thought to be 
subject to persecution in its own land : 

In the case of such intending immigrants from countries the govern- 
ments of which issue certificates of character or other such evidence of per- 
sonal status or history, the United States immigration officials shall re- 
quire such certificates whenever in their judgment they will facilitate 
determination of the question of admissibility ; Provided, however, that such 
certificates shall not be required when it appears to the satisfaction of 
such officials that to require them would embarrass the applicant because of 
political, religious, or racial considerations. 

Charity begins at home. The welfare of the ninety mill- 
ions of people now here is the paramount obligation of the 
State, and it is high time that the idea that the United 
States of America is a free haven for indiscriminate immi- 
gration, whatever its effect on the nation, should be regarded 
as played out. The quality and economic situation of the 
nation is vitally important to American citizens. It is 
equally so to foreigners already here to become citizens and 
to worthy foreigners, for great numbers of whom there is 
room, who may come and desire hereafter to be citizens. It 
is even entirely in the interest of foreigners who come here 
to work and return to their native lands, because with- 
out laws to maintain good economic and social conditions 
in the United States the country cannot remain attractive 
and profitable as either a permanent home or a temporary 
residence. 

If the doubtless very imperfect provisions of this, rough 
draft of an immigration bill can serve the purpose of calling 
attention to the futility of the proposed literacy test, and 
can stimulate a broader and more scientific study of the 
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huge problem of immigration so vital to the national wel- 
fare, they will have served a good purpose. The drift of 
legislation on such great subjects surely makes poignant 
the need of a scientific Federal legislative reference bureau. 
The whole course of our policy in immigration, as in so many 
other matters, emphasizes also our need of less detailed 
legislation and more scientific administration. 

Turning from the subject of immigration, we find in the 
question of land-ownership by foreigners not easily assimi- 
lable, notably the Japanese in California and other States, 
fresh examples of our tendency to take the troublous course 
of usually tactless if not almost insulting legislation, rather 
than the smoother course of broad, general law with admin- 
istrative flexibility to meet without offense cases as they 
arise. 

The situation in California seems to have been this : Con- 
siderable numbers of thrifty Japanese were taking up agri- 
cultural lands, were dealing only with their own store- 
keepers, and were holding themselves aloof from the body 
of the community. Owing to their superior thrift their 
competition was felt. Their presence in such greatly 
increasing numbers as groups in, but not of, the com- 
munity, was resented. California then proposed to pass 
a law bluntly prohibiting Japanese from acquiring 
further lands in the State. There has been agitation for 
such legislation from time to time in the past few years, 
and the mitigation of its tone has often been the object of 
representations to the government of California by the Fed- 
eral Government. The result has been the passing of a law 
which among other things excludes Japanese from further 
acquisition of land-ownership, not by name, but as foreign- 
ers not eligible for naturalization. The improved tone of 
the legislation, thus made slightly more general as actually 
passed, seems to have failed fully to appease Japanese sus- 
ceptibilities, if one may judge by the press reports indi- 
cating that negotiations are still pending between Tokio 
and Washington. An examination of existing treaties and 
their context carries conviction that no Japanese treaty 
right has been violated by the prohibition to acquire land. 
And inasmuch as, if the California law was in any respect 
in conflict with the treaty, the law would be voidable by the 
Federal courts, it must be the more regretted by enlightened 
Japanese opinion that agitators in Tokio have been making, 
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according to telegrams to the press, a to-do not only rather 
undignified and ridiculous, but also very regrettable because 
of its insidious effect upon public opinion in a country bound 
to the United States by such strong traditions of past ser- 
vice rendered it. Nevertheless, it would have been worth 
while to make the California legislation so general as not 
to ruffle even hyper-sensitive susceptibilities. 

Since this same question is cropping up in several States, 
and may come up in respect to other nationalities as well, 
it would seem desirable to find a formula whereby States 
could deal with it with less controversy, even if this should 
happen to necessitate the sufficiently facile step of State 
constitutional amendment. For example, it might perhaps 
be provided that no foreigner should acquire ownership of 
a parcel of land in the State or in a particular locality within 
the State unless the GoA^ernor, after hearing the parties, 
should in his discretion find that such acquisition of land 
was not detrimental to economic or social conditions in the 
State or locality affected, and should thereupon issue over 
his hand and seal a certificate of permission for the foreign 
applicant to acquire the land desired. It will be remembered 
that by the laws of a considerable number of the States of 
the Union foreigners may not now unrestrictedly acquire 
ownership of land; and foreigners in Japan, for example, 
are not permitted to own real estate in fee simple, although 
they may have leases. The suggested method would seem 
fairly free from difficulty. It does not affect the enjoyment 
by foreigners of equal protection with citizens in the rights 
they have, and the right to acquire land seems to belong in 
a class of rights as to which there is no reason why a gov- 
ernment should by treaty give foreigners national treatment, 
which carries all rights, except those inherent only in citi- 
zenship, exactly equal to those of citizens, whether rights 
of substantive or of adjective law. 

If the continued ownership or lease of particular lands 
already held by foreigners should at any time be deemed se- 
riously detrimental to economic or social conditions in a 
s-iven locality, the termination of such holdings might pos- 
siblv present some difficulties : but quite probably there could 
be fouud an analogous administrative method of treating 
under a general law an occasional individual case through 
condemnation proceedings and full compensation to the own- 
ers. Why should not the right of eminent domain, ordi- 
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narily exercised in respect to real-estate interests on grounds 
of topographical convenience, be exercised for the benefit 
of the still more important broad, economic, and social in- 
terests of a community? Even under a law applicable to 
all persons such an exercise of eminent domain would rare- 
ly, if ever, affect citizens, and, reasonably administered 
under the scrutiny of the courts, it should seldom be exer- 
cised in the case of foreign holdings. 

It seems quite possible that there could be devised some 
such formula as that above roughly outlined which would 
permit each State to deal as a matter of administration 
with specific cases of land-ownership by foreigners, would 
do away with all semblance of wholesale discrimination, 
would really safeguard the rightful interests of our com- 
munities, and would spare the country the manufacture of 
many rumors of international incidents. To it there may 
be opposed our ancient prejudice against the bestowal of 
great administrative powers upon our officials. But the day 
of too detailed legislation and inadequate administration 
seems to be passing, as witness, for example, the tremendous 
powers given the Interstate Commerce Commission. And 
it must pass if we are to progress. The work of our half- 
hundred legislatures has not inspired general admiration. 
It would be disheartening, indeed, if we admitted such a 
standard of citizenship that we were afraid we could not 
find the relatively fewer administrators in whose honesty 
and efficiency we should be willing to repose the heavier in- 
dividual trust. 

Undoubtedly the State governments, like the Federal Gov- 
ernment, desire to do justice to foreigners. If they will 
make greater effort to think nationally as well as locally, 
and to take intelligent action in these matters affecting for- 
eigners in the least, instead of the most offensive, form, they 
will perform a patriotic duty to the nation by helping to 
safeguard it in the great fringe of its interests — national de- 
fense, immigration, the treatment of foreigners, and external 
relations. They will help to make our boundaries safe in 
order that, secure from outside interruption, the nation may 
work out the vast and pressing problems of making its 
national and individual life worthy and satisfactory. 

Huntington Wilson. 



